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IS IT WRONG TO ALLOW IDEOLOGY to pervade political decisions on software procurement, or is it 
inevitable that governments profess a particular conception of the good with respect to every aspect of 
societal life? This article advances a normative framework, based upon a broad conception of the democratic 
principle, to advocate that Free/Libre Open Source Software (FLOSS) be adopted and have its development 
encouraged and carried out by democratic governments. More than an aspiration, formal and substantial 
reasons ground the understanding advocated in this article that striving towards comprehensive FLOSS 
policies is a duty of every state that purports to be a democratic one. After a brief introduction of my 
propositions in Part 1, and a conceptualization of FLOSS in Part 2, Part 3 describes different governmental 
FLOSS policies around the world. These policies, I show, are often based upon normative values that, beyond 
stereotypes, would be better assessed within a thorough conception of the democratic principle. Part 4 
portrays the Brazilian government’s particular history of expressly linking FLOSS policies to the democratic 
principle. Part 5 analyzes different dimensions of the democratic principle in the information age. Part 5 
begins by conceptualizing the democratic principle in light of its relation with technology, in general, and 
FLOSS, in particular, and then evaluates the importance of FLOSS for the fulfillment of cultural, ethical, 
political, and economic dimensions of the democratic principle. In Part 6, the article concludes with a 
particular understanding of the commitment assumed in the Tunis round of the World Summit on the 
Information Society and reinforces this vision of the deontological character of governmental policies 
towards FLOSS.
EST-IL pRéjuDIcIAbLE DE pERmETTRE à uN IDéOLOGIE d’influencer des décisions de nature politique en 
matière d'approvisionnement de logiciels, ou est-il inévitable que les gouvernements professent une 
conception particulière de ce qui est juste en ce qui concerne tous les aspects de la vie sociale ? Dans cet 
article, on propose un cadre normatif, fondé sur une vaste conception du principe démocratique, à l’effet de 
revendiquer l’adoption du Free/Libre Open Source Software (FLOSS) et d’autoriser les gouvernements 
démocratiques à encourager son développement et son application. Plus qu’une simple aspiration, des 
raisons officielles et profondes étayent la thèse défendue dans cet article en vertu de laquelle des politiques 
exhaustives concernant le FLOSS sont une nécessité pour tous les États qui se targuent d’être une 
démocratie. Après une brève introduction de mes propositions dans la Partie 1, et une conceptualisation de 
FLOSS dans la Partie 2, la Partie 3 décrit différentes politiques gouvernementales d’application de FLOSS à 
l’échelle mondiale. Comme je le démontre, ces politiques sont fondées sur des valeurs normatives qui, 
au-delà des stéréotypes, feraient l’objet d’une meilleure évaluation dans le cadre d’une conception 
approfondie du principe démocratique. La Partie 4 dresse le portrait de l’histoire particulière du 
gouvernement brésilien qui a adopté des politiques relatives au FLOSS explicitement reliées au principe 
démocratique. La Partie 5 analyse les différentes dimensions du principe démocratique en cette ère de 
l’information. La Partie 5 commence avec la conceptualisation du principe démocratique à la lumière de ses 
liens avec la technologie, en général, et avec le FLOSS, en particulier, et évalue ensuite l’importance du 
FLOSS pour la réalisation des dimensions culturelles, éthiques, politiques et économiques du principe 
démocratique. Dans la Partie 6, l’article conclut par la vision particulière de l’engagement adopté lors de la 
ronde de négociations du Sommet mondial sur la société de l'information à Tunis et renforce cette vision du 
caractère déontologique des politiques gouvernementales à l’égard du FLOSS.  
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1. SOFTWAre, BureAuCrACIeS, AnD DeMOCrACIeS
It Is not the aIm of thIs artIcle	to	portray	any	objective	and	groundbreaking	










only	 into	 numbers	 and	 practicalities	 but,	 more	 importantly,	 their	 reason	 for	
being,	 namely	 people.	 indeed,	 only	 by	 looking	 into	 people,	more	 specifically	
citizens	and	the	dynamics	of	social	groups,	and	understanding	the	impacts	of	a	
public	 policy	 upon	 them	 will	 government	 officials	 depart	 the	 gray	 area	 that	
sometimes	seems	to	exist	between	serving	the	state	and	serving	society.	and	it	
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	 indeed,	 those	who	 take	 this	 last	 approach	 for	 analyzing	 open	 source	
policies	will	be	less	resistant	to,	and	less	skeptical	about,	a	democratic	justification	
for	 the	 governmental	 development,	 use	 and	 encouragement	 of	 open	 source	
software.	it	is	certainly	an	argument	drenched	in	ideology	to	say	that	adopting	
a	 model	 of	 open	 development	 and	 licensing	 of	 computer	 programs	 is	 more	
democratic	 than	 embracing	 the	 opposite	 one.	 But,	 as	 democracy	 is	 itself	 an	
ideological	concept,	to	say	that	we	should	get	rid	of	ideology	when	establishing	
a	public	policy	would	imply	that	we	should	also	get	rid	of	any	metaphysical	ideas	
which	 pullulate	 in	 the	 immaterial	 universe	 of	 democracy.	 fortunately,	 in	 the	
struggles	 throughout	 the	 centuries	 in	 the	western	 hemisphere	between	 those	
who	want	to	keep	a	sometimes	unjustified	and	other	times	disproportional model	
of	privilege	and	control	of	 societal	 institutions	and	 those	who	want	 society	at	
large	 to	 participate	 in	 the	 decisions	 that	 define	 people’s	 sources	 of	meaning	















they	are	now	 through	 the	policies	and	 the	 institutions	 that	 they	 recommend	 to	
developing	countries	today.”3	
The	 attempts	 of	 developed	 countries	 to	 show	 how	 some	 diverging	
ones are	 failing	 the	 test	 of	 sanity	 by	 relying	 upon	 ideological	 values	 that	 do	
not	correspond	 to	 the	“status	quo”	are	not	very	different	 from	 the	marketing	




and	 sociologist	 Manuel	 castells	 very	 accurately	 pointed	 out	 in	 his	 speech	 at	
3.	 Ha-Joon	Chang,	Kicking Away the Ladder: Development Strategy in Historical Perspective (Anthem	Press,	
2002)	at	pp.	1–2.
4.	 Eben	Moglen,	“‘Die	Gedanken	Sind	Frei’:	Free	Software	and	the	Struggle	for	Free	Thought,”	Opening	





in	 which	 they	 temporarily	 triumphed.	 Whether	 it	 is	 the	 control	 of	 education	 and	
publication	by	the	universal	Catholic	church,	the	control	of	printing	and	censorship	of	
learning	 by	 state	 power	 or	 the	 control	 of	 knowledge	 and	 culture	 by	 owners,	
capitalistically	 motivated	 and	 ideologically	 inclined—we	 have	 been	 struggling	
against	power	for	the	freedom	of	thought	for	a	millennium.
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the	world	Social	forum	of	2005,	“Open	Source	 is not a fantasy or a marginal 
practice.	 very	 large,	 and	 very	 important	 software	 development	 projects	 have	
resulted	from	an	open	source	process	of	production.”	By	open	source	we	should	
comprehend	a	new	“form	of	social	organization	of	production	that	originated	in	





in	 this	 article	 i	 add	 that,	 fourthly,	 open	 source	 is	 also	 a	 cultural	 phenomenon	
and	show	that	all	those	phenomena	spread	through	a	new	technological	model	
which	reflexively	nourishes	and	is	nourished	by	them.	i	am	convinced	that	each	
of	 those	dimensions	has	 an	 important	 implication	 for	 the	development	of	 the	
democratic	principle,	and	that,	in	turn,	makes	the	free	software	movement	worth	
being	taken	 into	consideration	by	any	country	 that	purports	 to	be	democratic	
when	it	is	establishing	a	public	policy	for	software.
i	 would	 go	 a	 bit	 further	 still.	 More	 than	 worth	 being	 taken	 into	
consideration,	 i	 believe	 that	 the	 free	 software	movement	 definitely	 asks	 for	 a	
new	definition	of	the	way	a	state	acquires	and	encourages	the	development	of	
software	 in	a	democratic	country.	 in	 this	 sense,	and	 this	 is	 the	precise	 idea	of	












that	 governments	might	 defer	 or	 slow	 down	 their	migration	 processes.	what	
is	not	to	any	extent	permissible is	the	persistence	of	the	odd situation	in	which	
private	parties	tell	governments	how	they	should	contract.	it	is	quite	enigmatic	
why	 in	 traditional	 public	 procurement	 processes	 governments	 decide	 under	
which	clauses	they	should	lease	a	building	or	hire	a	service,	but	when	it	comes	to	
software	a	small	group	of	major	companies	set	the	proper	“public”	framework	
through	“end	User	 License	agreements.”	That	 is	 to	 say,	 the	 few,	who	do	not	
represent	the	interest	of	the	many,	decide	for	the	state	which	rights	it	shall	have	
and	deny	many	freedoms	that	would	better	support	the	democratic	principle.
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better	 support	 the	 democratic	 principle.	 in	 section	 5	 i	 more	 deeply	 examine	
several	dimensions	of	such	principle	and	develop	a	more	robust	conceptualization	
of	 it,	but	perhaps	a	quick	note	 is	due	here	 to	 introduce	our	 further	 reference	
to	 it.	 Two	 issues	are	 important	 to	notice	 in	 this	 sense.	first,	 i	will	 refer	 to	 the	











node	around	which	many	other	criteria	or,	 if	you	 like,	sub-principles	revolve.	 if	
we	 focus	on	democracy	as	a	process,	 for	 instance,	we	may	agree	with	robert	
Dahl	 that	 democracy	 demands	 effective	 participation,	 voting	 equality	 at	 the	
decisive	 stage,	 equal	 opportunities	 for	 discovering	 and	 validating	 choices	 on	
matters	being	decided	and	the	opportunity	to	control	the	agenda	of	matters	to	
be	decided.10	what	precisely	 those	criteria	encompass	 is	of	more	problematic	
definition	as,	 in	 a	much	grander	 scale,	 the	 very	 idea	of	 “rule	by	 the	people,”	
the	literal	understanding	of	democracy,	is.	however,	as	much	as	we	can	ascribe	
some	normative	 force	 to	each	of	Dahl’s	 criteria	 for	procedural	democracy,	we	
can	also	do	so	with	regard	to	their	more	general	organization	under	the	idea	of	





all	 this	 can	 perhaps	 be	 summarized	 by	 saying	 that	 the	 democratic	
principle	demands	that	states	and	citizens	conduct	themselves	according	to	the	
requirements	of	 a	democratic	 regime.	Democracy,	empirically	 considered,	 is	 a	
concept	steeped	in	the	variations	of	cultural	relativism	–	i.e.	as	a	sheer	matter	of	
fact,	it	may	or	may	not	be	adopted,	without	any	moral	repercussions.	economies	
may	 thrive	 in	 its	 spite;	 societies	 may	 take	 pride	 on	 their	 different,	 long-held	
traditions.		however,	for	states	where	all	the	members	of	the	demos	are	deemed	
to	be	equally	qualified	a	general	normative	standard	ensues	which	provides	that	
7.	 See	Robert	A.	Dahl,	Democracy and its Critics	(New	Haven:	Yale	University	Press,	1989)	at	p.	7:	“I	like	to	
think	of	democratic	theory	as	if	it	were	like	a	very	large	three-dimensional	web.	Much	too	large	to	take	in	at	
a	single	glance,	the	web	is	constructed	of	interconnected	strands	of	different	elasticities.”
8.	 Ronald	Dworkin,	Taking Rights Seriously	(London:	Duckworth,	[1977]	2005)	at	p.	36.
















also	 provide	 standards,	 reasons	 for	 action.	 a	 principle,	 Dworkin	 explains,	 is	







2. COnCePTuALIzIng Free/LIBre OPen SOurCe SOFTWAre (FLOSS)
the free software and open source movements	share	the	same	goal:	 they	
prescribe	that	the	source	code	of	a	computer	program—the	preferred	form	that	
a	programmer	uses	 to	modify	 the	program—shall	be	accessible	 for	 users	 and	
new	 developers.	 The	movements	 permit	 licensors	 (intellectual	 property	 rights	





the	 further	 distribution	 of	 copies	 of	 the	 original	 program	 and	 the	 derivative	
works,	nor	require	any	royalties	to	be	paid.	a	particular	and	interesting	point	to	
note	is	that	open	and	free	software	licenses	may	give	rise	to	the	establishment	
of	a	network	of	 licenses,	where	people	can	be	at	 the	same	time	 licensors	and	




are	 important	distinctions. The	greatest	difference	between	 the	free	Software	
and	 Open	 Source	 [OS]	 movements	 is	 their	 approach	 toward	 the	 exercise	 of	
human	 agency	 in	 the	 creation	 of	 a	 continuous	 chain	 of	 licenses	 in	 which	 any	
parasitic	 appropriation	 of	 code	 is	 forbidden.	 The	OS	movement	 believes	 it	 is	
merely	desirable	that	further	works	(derivative	works)	should	be	licensed	under	
the	same	regime	as	 the	original.	 instead,	users	must	be	given	 the	 freedom	to	




11.	 Dahl,	Democracy and its Critics,	supra	note	7	at	p.	108.








raymond,	author	of	The Cathedral and the Bazaar,14	the	most	emblematic	book	
about	the	model	of	production	that	yochai	Benkler	has	defined	as	a	“commons-
based	peer	production	model.”15	
	 The	 free	 Software	 movement,	 which	 was	 founded	 by	 former	 MiT	
engineer	richard	Matthew	Stallman	with	the	creation	of	the	gnU	Project	in	1985,	
is	based	on	the	idea	that	everybody	must	be	free	“to	run,	copy,	distribute,	study,	
change	 and	 improve”	 software.	 More	 analytically,	 its	 principles	 comprehend	









called	 the	 “copyleft	 clause,”	which	yochai	Benkler	 and	 Jonathan	zittrain	 refer	
to	 as	 legal	 “jujitsu”18	 in	 the	 intellectual	property	 system.	The	ultimate	goal	of	
the	 copyleft	 clause	 is	 to	 avoid	 any	 subsequent	 appropriation	 of	 works	 which	
were	originally	licensed	in	a	regime	of	freedom.	every	work	that	is	derived	from	
or	 based	 on	 a	 free	 software	 program	must	 also	 remain	 free.	 Such	 a	 clause	 is	









are.”	See	Sam	Williams,	Free as in Freedom: Richard Stallman’s Crusade for Free Software	(O’Reilly,	2002),	
<http://www.oreilly.com/openbook/freedom/>	at	p.	115.
14.	 Eric	S.	Raymond,	The Cathedral and the Bazaar: Musings on Linux and Open Source by an Accidental 
Revolutionary (O’Reilly,	2001),	<	http://safari.oreilly.com/0596001088>.
15.	 See	Yochai	Benkler,	“Coase’s	Penguins,	or	Linux	and	the	Nature	of	the	Firm,”	(2002)	112:3	Yale Law Journal	
369–446,	<http://yalelawjournal.org/112/3/369_yochai_benkler.html>	at	p.	375.





Evaluating	Free	and	Proprietary	Software,”	(2004)	71:1	University of Chicago Law Review	265–287,	<http://
ssrn.com/abstract=529862>	at	p.	269.
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free	Software	movement	opposes,19	 in	 line	with	 scholars	and	activists	 such	as	
Lawrence	 Lessig,20	 John	 Perry	 Barlow,21	 and	 many	 others	 who	 see	 in	 such	 a	
regime	an	inadequate	framework	for	dealing	with	goods	that	are	non-scarce	and	
non-rivalrous,	and	that	thus	must	be	spread	for	the	benefit	of	society.
	 The	 copyleft	 clause	 is	 criticized	 by	 some	 as	 possibly	 infringing	 or	
exceeding	 the	 principle	 of	 privity	 of	 contract22	 or	 the	 intellectual	 property	
doctrines	of	property	misuse	and	grantback.23	To	some	extent	the	critiques	may	
be	valid,	as	the	clause	seems	to	have	a	viral	effect	over	works	that	do	not	directly	
derive	 from	 free	 software	programs	but	 just	 use	 small	 parts	 of	 them,	 thereby	











	 in	moral	 terms,	 one	may	 perhaps	 summarize	 the	 inherent	 differences	
between	the	free	Software	and	the	Open	Source	movements	by	saying,	together	
with	zittrain,	that	the	former	is	“deontological,”	and	the	latter	“consequentialist;”	
that	 the	 former	 “focuses	 on	 the	 innate	 responsibilities	 of	 software	 authors	 to	
share	 their	works	with	 others,”	 and	 the	 latter	 “on	 the	benefits	 that	 accrue	 to	
authors	and	users	if	they	avail	themselves	of	a	collaborative	development	model	
and	a	sharing	of	source	code.”24	
	 if	 there	 is	 a	 good	 example	 in	 jurisprudence	 to	 understand	 the	moral	
differences	between	free	Software	and	Open	Source	it	is	Lon	L.	fuller’s	notion	
of	 a	 dichotomy	 between	 a	 “morality	 of	 aspiration”	 and	 a	 “morality	 of	 duty.”	
The	morality of aspiration	 is	 “the	morality	of	 the	good	Life,	 of	 excellence,	of	
the	 fullest	 realization	of	human	powers.”25	 in	 this	concept,	as	fuller	describes,	
one	might	be	condemned	for	failure,	but	not	for	failure	to	perform	a	duty;	“for	
shortcoming,	but	not	for	wrongdoing.”	in	greek	society,	“instead	of	the	ideas	of	
19.	 See	Richard	M.	Stallman,	“Copyleft:	Pragmatic	Idealism,”	in	Joshua	Gay,	ed.,	Free Software, Free Society: 












Copyleft	Licenses,”	(2004)	26:8	European Intellectual Property Review	331–339,	<http://ssrn.com/
abstract=569101>	at	p.	336.
23.	 See	Christian	H.	Nadan,	“Open	Source	Licensing:	Virus	or	Virtue,”	(2002)	10:3	Texas Intellectual Property 
Law Journal	349–378	at	pp.	367–371.
24.	 Zittrain,	“Normative	Principles,”	supra	note	18	at	p.	11.
25.	 Lon	L	Fuller,	The Morality of Law,	2d	ed.	(Yale	University	Press,	1969)	at	p.	5	(emphasis	added).










closest	 cousin	 in	 the	 law...]	 it	 does	 not	 condemn	men	 for	 failing	 to	 embrace	
opportunities	for	the	fullest	realization	of	their	powers.	instead,	it	condemns	them	






market	 friendly,	 for	 it	 is	 based	 simply	 upon	 aspirational principles	 and	 not	 on	
contractual	restrictions.	it	seems	to	understand	people	and	companies	as	well-




	 The	 free	 Software	 movement,	 however,	 seems	 to	 acknowledge	 that	
it	 is	 impossible	 to	 correct	 a	market	 failure	 by	 simply	 giving	more	 freedom	 to	





is	 real	 freedom	 and	 not	 an	 aspirational	 ideal	 hindered	 by	 actual	 inequality.	
Because	it	focuses	on	its	principles	as	duties,	the	free	Software	movement	sets	
up	a	proper	framework	for	coping	with	their	probable	infringement.
	 Thus	 the	 copyleft	 clause	 is	 an	 active	 delimitation	 of	 freedom	 that	
must	be	 followed	by	all	 those	who	wish	 to	adhere	 to	 the	system	propounded	









26.	 Fuller,	The Morality of Law,	supra	note	25	at	p.	5.









3. FLOSS In DeMOCrATIC STATeS: A COMPArATIve ASSeSSMenT OF 
InTernATIOnAL POLICIeS
does the fact that democratIc governments	 around	 the	world	have	been	
increasingly	adopting	fLOSS	add	any	particular	flavour	to	this	discussion?	Does	
it	bring	any	strength	to	my	claims	that	there	is	a	connection	between	software	
and	 democracy?	 That	 inference	 would	 perhaps	 be	 harder	 to	 sustain	 if	 the	












Board	 of	 canada	 Secretariat30	 website	 clearly	 states	 that	 the	 government	 of	
canada’s	approach	is	to	have	“departments	and	agencies	base	their	decisions	to	
acquire,	develop	and	use	software,	including	open	source,	on their business needs	
and	the	principles	set	out	in	the	government’s	federated	architecture	Program.”31
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•	 Principle	 6,	 “priority	will	 be	given	 to	products	 adhering	 to	 industry	
standards	and	open architecture”;32	
•	 Principle	1,	“[w]e	must	re-engineer application systems	to	be	‘highly	
modular’	and	‘loosely	coupled’	to	be	able to reuse components”;33	
•	 “[r]educing	 integration	 complexity”	 by	 “establishing a ‘culture of 
reuse’	through	the	use	of	incentives”;	and	
•	 “building	 and	 integrating reusable components	 must	 become	 a	
common	development	method.”34	







	 Showing	 how	 factors	 surrounding	 the	 implementation	 of	 fLOSS	 go	








the	government	 of	canada	 “seize	OSS	 opportunities	 through	 clear	 and	well-
communicated	policies	and	by	being proactive without being provocative.”38	
	 it	 is	 very	 clear,	 therefore,	 when	 speaking	 about	 provocative policies,	
about	an	element	that	is	beyond	information	and	communication	technologies,	




policies	 are	 “political considerations	 such	 as	 national autonomy,”40	 and	when	
developers	feel	that	the	“key	benefit	[of	fLOSS]	is	cultural,	not	[...]	code.”41	
	 in	 short,	 something	 more	 is	 going	 on,	 and	 it	 has	 to	 do	 with	 the	







36.	 e-Cology	Corporation,	Open Source Business Opportunities for Canada’s Information and Communications 
Technology Sector: A Collaborative Fact Finding Study (September	2003),	<http://www.e-cology.ca/canfloss/
report/CANfloss_Report.pdf>	at	p.	5	(emphasis	added).
37.	 e-Cology	Corporation,	Open Source Business Opportunities,	supra	note	36	at	p.	65	(emphasis	added).
38.	 e-Cology	Corporation,	Open Source Business Opportunities,	supra	note	36	at	p.	5	(emphasis	added).
39.	 e-Cology	Corporation,	Open Source Business Opportunities,	supra	note	36	at	p.	7	(emphasis	added).
40.	 e-Cology	Corporation,	Open Source Business Opportunities,	supra	note	36	at	p.	9	(emphasis	added).
41.	 e-Cology	Corporation,	Open Source Business Opportunities,	supra	note	36	at	p.	28	(emphasis	added).
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with	 its	 power	 to	 affect	 social	 relations	 in	 all	 their	 dimensions,	what	 leads	 to	
the	certainty	that	“OSS	policy	in	any	government	would	need	to	be	congruent	





	 canada	 is	not	alone	 in	 the	ambiguity	of	 its	discourse.	The	cacophony	
of	public	policies	with	respect	to	fLOSS	reflects	the	same	dichotomy	as	in	the	










	 The	 US	 federal	 government’s	 approach,	 however,	 is	 not	 so	 different	
from	 canada’s	 approach.	 By	 invoking	 the	 liberal	 principle	 of	 technological	
neutrality,which	is	sometimes	erroneously	cited	as	an	obstacle	to	governmental	
preferences	towards	fLOSS,	the	US	Office	of	Management	and	Budget	 issued	




neutral.”43	 The	 path	 to	 neutrality	 would	 supposedly	 rely	 on	 objective	 factors.	
in	this	sense,	the	Memorandum	lays	out	that	“agency	 iT	 investment	decisions,	
including	 software,	 must	 be	 made	 consistent	 with	 the	 agency’s	 enterprise	
architecture	and	the	federal	enterprise	architecture”	and	that	“agencies	must	
consider	the	total	cost	of	ownership	 including	 lifecycle	maintenance	costs,	 the	
costs	associated	with	risk	issues,	including	security	and	privacy	of	data,	and	the	
costs	of	ensuring	security	of	the	iT	system	itself.”44	with	respect	to	fLOSS,	the	
Memorandum	does	not	establish	any	 visible	preferential	 criteria,	 limiting	 itself	
to	 register	 that	 the	 “reminder	 applies	 to	 acquisitions	 of	 all	 software,	whether	
it	 is	proprietary	or	Open	Source	Software,”	and	“must	be	considered	when	an	
agency	 is	planning	a	 software	acquisition,”	 since	“differences	 in	 licensing	may	
affect	the	use,	the	security,	and	the	total	cost	of	ownership	of	the	software.”45
	 however,	when	one	 looks	 into	 the	 framework	defined	 for	 the	federal	
enterprise	 architecture,	 as	 in	 canada,	 it	 is	 not	 difficult	 to	 find	 some	 criteria	
which	are	better	or	only	met	by	fLOSS.	The	circular	setting	out	the	rules	for	the	
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Management	of	federal	information	resources,46	for	instance,	which	is	mentioned	
in	the	Memorandum	above,	expressly	defines	as	one	of	its	basic	considerations	
and	 assumptions	 that	 “[t]he	 open	 and	 efficient	 exchange	 of	 scientific	 and	
technical	government	information,	subject	to	applicable	national	security	controls	
and	the	proprietary	rights	of	others,	fosters	excellence	in	scientific	research	and	






	 The	 circular	 also	 defines	 enterprise	 architecture	 (ea)	 principles	 and	
goals,48	 and	 provides	 that	 an	 ea	 must	 “set	 direction	 on	 such	 issues	 as	 the	







misuse,	 unauthorized	 access	 to,	 or	 modification	 of	 the	 information	 stored	 or	




	 But	 the	 federal	US	 framework	 does	 not	 help	 to	 define	 any	 duty	with	
respect	to	the	adoption	of	fLOSS,	and,	in	contrast	to	the	canadian	framework,	it	
does	not	give	any	more	express	clues	about	the	ideological	values	that	underlie	
its	 principles.	 however,	 some	 american	 states	 have	 propositions	 that	 clearly	
align	with	the	claims	being	advanced	in	this	paper.	The	recent	movement	in	the	
































to	 those	 records	 in	 the	 far	 future	because	 their	 readability	 is	dependent	upon	
software	 that	 is	 no	 longer	 available.”55	 Under	 his	 leadership,	 Massachusetts’	
information	 Technology	 Division	 decided	 to	 include	 the	 obligatory	 adoption	
of	the	Open	Document	format	(ODf)	 in	version	3.5	of	 its	enterprise	Technical	
reference	Model	(eTrM),	based	on	the	finding	that	ODf	is	“developed	through	




	 The	 Open	 Document	 format	 is	 not	 fLOSS.	 it	 can	 also	 be	 used	 by	











format,	available	 to	all,	 it	can	be	adopted	by	any	vendor	who	seeks	 to	create	
desktop	software.”57	and	so	can	fLOSS....
	 Massachusetts	is	the	only	american	state	to	adopt	an	explicit	orientation	
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Bill	2892	in	Oregon,58	although	it	established	a	value-for-money	criterion,	would	





greatest	extent	possible,	of	 restrictions	 imposed	by	parties	outside	 the	state’s	
control.”61	an	example	of	 the	 latter	  was	Texas,	where	Senate	Bill	1579	would	
have	required	the	government	to	comply	with	the	definition	of	open source	and	
open standards	 in	 the	procurement	of	 software.	Texas’s	bill,	which	 is	 stronger	
than	 Oregon’s,	 included	 detailed	 provisions	 to	 show	 that	 choosing	 between	
fLOSS	 or	 proprietary	 software	 is	 not	 a	matter	 of	 choosing	 between	 different	
products	(and	thus	discriminating	vendors),	but	simply	a	matter	of	defining	the	










countries	 have	 embraced	 a	 more	 prospective	 and	 principles-oriented	 policy,	
explicitly	 recognizing	 the	 underlying	 values supporting	 fLOSS	 adoption	 by	












59.	 Bill for an Act Relating to software acquisition by state government,	Bill	HB 2892	(USA	OR,	2003),	72nd	
Oregon	Legislative	Assembly,	<http://www.leg.state.or.us/03reg/measures/hb2800.dir/hb2892.intro.html>	at	









64.	 Relative to ballot tally software,	Bill	ACR 242	(USA	CA,	3	June	2004),	2003–2004	Assembly	<http://www.
leginfo.ca.gov/pub/03-04/bill/asm/ab_0201-0250/acr_242_bill_20040603_introduced.html>,	enacted	on	3	







	 The	 european	 commission’s	 Open	 Source	 Observatory66	 summarizes 
in	 a	 very	 fortunate	 fashion,	 and	 in	 harmony	with	 the	 argument	 of	 this	 article,	
that	 if	 “[d]ifferent	organisations	have	different	 reasons	 for	 choosing	OSS”	 this	
happens	“especially	in	the	public	sector	where politics and other non-technical 














out	in	the	eEurope 2005 Action Plan,	which	was	launched	in	the	Seville	european	
council	 in	 2002,	 and	 aims	 to	 develop	modern	 public	 services	 and	 a	 dynamic	
environment	 for	 e-business	 in	 europe.69	 in	 action	 3.1.1,	 the	 Plan	 established	





and	documented,	 resulting	 in	 templates	or	guidelines	which	will	 “consist	 of	 a	
methodology,	an	associated	set	of	tools	and	software	in	open-source	form.”72	it	
is	also	remarkable	that	the	commission	approved	a	model	license	for	software	











69.	 See	Commission	of	the	European	Communities,	eEurope 2005: An Information Society for All: An Action 
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	 following	 the	 broader	 umbrella	 of	 the	 european	commission,	 and	 in	
some	cases	preceding	 it,	a	generous	number	of	Member	states	have	adopted	
fLOSS	policies	to	a	smaller	or	larger	extent.	comprehensive	studies	conducted	












	 Many	 european	 countries,	 such	 as	 Sweden,	 Uk,	 Belgium,	 germany,	
france,	 Spain,	 italy,	 estonia,	 finland,	 Lithuania,	 and	 netherlands,	 adopted	
policies	encouraging	(not	mandating)	the	adoption	of	fLOSS	to	some	extent	–	
which	has	been	happening	extensively,	while	Denmark	and	the	netherlands	have	
mandated	 the	 adoption	 of	Open	 Standards.80	 italy,	 by	means	 of	 a	Ministerial	
Decree,	 instituted	 a	 commission	 for	 fLOSS	 in	 public	 administration	 charged	
with	examining	the	technical,	economic,	and	organizational	aspects	of	 the	use	
of	 fLOSS.81	 The	 government	 was	 of	 the	 view	 that	 “the	 distribution	 and	 the	
evolution	of	OS	software	can	in	fact	determine	a	series	of	advantages	in	terms	























81.	 Ministero	per	l’Innovazione	e	le	Tecnologie, Istituzione della Commissione per il software a codice sorgente 
aperto —“open source”—nella Pubblica Amministrazione, ministerial	decree	(ITA,	31	October	2002),	
<http://www.cnipa.gov.it/site/_files/os_Decreto%20MIT%2031%20ottobre%202002_c.pdf>.
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single	provider,	 elevated	 reusability,	 [and]	 accessibility	 to	 the	 small	 realities	 of	
development.”82
	 Similarly,	 the	 french	 government	 has	 not	 adopted	 any	 assertively	
preferential	policy	either.	however	by	2002,	 the	agence	pour	 les	 technologies	
de	l’information	et	de	la	communication	dans	l’administration	(aTica)	issued	its	






with	 the	 formation	 of	 the	 international	 network	 of	 Public	 administrations	 for	
free	Software.	The	statement	of	principles	of	this	network,	supported	by	public	
figures	 of	 the	 calibre	 of	 vinton	cerf,	Manuel	castells,	 Pamela	 Samuelson	 and	
Pekka	 himanen,	 among	 others,	 is	 recorded	 in	 the	 Barcelona Declaration	 for 
the Advance of Free Software.84	 That	 declaration,	 in	 line	 with	 the	 european	
commission	justifications,85	also	acknowledges	several	dimensions	that	present	
challenges	 and	 opportunities	 for	 the	 adoption	 of	 fLOSS	 by	 governments,	
namely	in	academic,	technical,	social,	legal,	and	voluntary	areas.	The	Declaration	
has	 been	 adopted	 by	 several	 local	 and	 national	 governments,	 abroad	 and	 in	
the	 eU,	 including	 the	Brazilian	 federal	 government	 and	 some	of	 its	 state	 and	

















84.	 See	International	Network	of	Public	Administrations	for	Free	Software,	Barcelona Declaration for the 
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*
4. SOMe WrOng MeTAPhOrS AnD The BrAzILIAn QueST FOr DeMOCrACy
the solId global movement towards	 the	 adoption	 of	 fLOSS	 in	 public	
administrations	can	be	convincingly	shown,	as	discussed	above.	Such	a	worldwide	




light	 of	 all	 the	 arguments	 presented	 that	 the	 status	 quo	 can	 continue,	 even	
though	the	arguments	in	support	of	fLOSS	adoption	often	seem	more	subjective	
and	 less	 pragmatic.	 The	 status	 quo	 cannot	 continue	 because,	 more	 than	 an	
“aspiration,”	the	adoption	of	fLOSS	is	grounded	on	a	deontological	argument.	
But	if	there	is	a	duty,	where	does	it	stem	from?







	 To	 this	 end,	 the	 fLOSS	 movement	 is	 frequently	 described	 as	
quasi-religious.	 The	 community	 is	 portrayed	 as	 sharing	 fundamentalist	 and	
dogmatic	values	which	are	often	associated	with	 religious	sects.	The	 image	of	
richard	 Stallman	 posing	 as	 Saint	 ignUcius87	 is	 emblematic	 of	 this	 claim	 and	










don’t	 think	 that	 those	 incentives	 should	 exist.”89	 This	 declaration	 caused	 the	
prompt	reply	of	richard	Stallman,	who	sharply	observed	that,	if	this	were	true,	
then	“an	open	internet	with	protocols	anyone	can	implement”	would	also	be	








proprietary	software	programs	just	to	make	a	point?	Being a hacker wasn’t about suffering, it was about 
getting the job done.”	See	Williams,	Free as in Freedom,	supra	note	13	at	p.	157	(emphasis	added).





	 neither	 the	 metaphors	 of	 religious	 zealots	 nor	 communists	 captures	





The	gnU	gPL	 is	a	 rather	 loquacious	 licence,	which	 includes	an	aspirational	
preamble	closely	resembling	that	of	many	constitutions	and	laden	with	moral	
prescription.	whereas	 constitutions	 often	 profess	 to	 take	 their	 cue	 from	 a	
heavenly	body,	the	gnU	gPL	hones	in	on	a	devilish	icon	to	be	eschewed	at	
all	 costs:	 that	 being	 the	 archetypal	 proprietary	 software	 licence.	 [...]	 The	









points	out	in	Free Software, Free Society:	
The	goal	of	gnU	was	to	give	users	freedom,	not	 just	to	be	popular.	So	we	
needed	 to	 use	 distribution	 terms	 that	 would	 prevent	 gnU	 software	 from	
being	turned	into	proprietary	software.	The	method	we	use	is	called	copyleft.	
[…]The	central	idea	of	copyleft	is	that	we	give	everyone	permission	to	run	the	
program,	 copy	 the	 program,	modify	 the	 program,	 and	 distribute	modified	
versions—but	not	permission	to	add	restrictions	of	their	own.	Thus,	the crucial 




91.	 Maureen	O’Sullivan,	“Making	Copyright	Ambidextrous:	An	Expose	of	Copyleft,”	(2002)	3	Journal of 
Information, Law and Technology,	<http://www2.warwick.ac.uk/fac/soc/law/elj/jilt/2002_3/osullivan/>	at	p.	7.	
In	the	same	sense,	Sam	Williams	quotes	ZDNet software	columnist	Evan	Leibovich,	who	observes	that	“[j]
ust	as	the	Magna	Carta	gave	rights	to	British	Subjects,	the	GPL	enforces	consumers	rights	and	freedoms	on	




92.	 “[T]he	 actual	 constitution	 of	 a	 nation	 lies	 in	 the	 real,	 actual	 relation	 of	 forces	 existing	 there,	 written	
constitutions	are	valid	and	stable	only	when	they	correctly	express	the	actual	relation	of	forces	in	a	society	[...].	
The actual relation of forces	in	a	given	society	constitutes	the	actively	operating	force	which	determines	all	
laws	and	juridical	institutions	of	this	society	in	such	a	way	that	they	cannot	be	other	than	what	they	are	in	their	
essential	characteristics.”	Ferdinand	Lassalle,	“On	the	Essence	of	Constitutions	(Speech	Delivered	in	Berlin,	
April	 16,	 1862),”	 (1942)	 3:1	 Fourth International	 25–31	 <http://www.marxists.org/history/etol/newspape/fi/
vol03/no01/lassalle.htm>	at	pp.	26,	31.
93.	 See	Richard	Stallman,	“The	GNU	Project,”	in	Joshua	Gay,	ed.,	Free Software, Free Society: Selected Essays 
of Richard M. Stallman,	1st	ed. (GNU	Press,	2002)	17–32,	<http://www.gnu.org/philosophy/fsfs/rms-essays.
pdf>	at	p.	22	(emphasis	added).




speech.”	 in	 his	 speech	roosevelt	 described	 four	 basic	 freedoms—freedom	of	
speech	and	expression,	freedom	of	worship,	freedom	from	want,	and	freedom	
from	fear—which	later	came	to	be	posited	in	the	Universal Declaration of Human 











































never	be	an	insignificant	value.	 if	democracy	 is	a	dream,	 it’s	the	one	dream	
this	country	will	never	wake	up	from.	The	future	is	free.96
	 Brazil	has	quite	a	paradigmatic	story	to	tell	with	respect	to	the	adoption	
of	 fLOSS,	 though	 not	 so	much	 for	 its	 dimension	 and	 organization,	 since	 the	
achievements	of	the	Brazilian	program	have	still	not	been	successfully	measured,	












	 The	 Brazilian	 federal	 government’s	 reference	guide	 of	Migration	 to	
free	Software	(“guia	Livre”)	very	eloquently	states:	
in	the	end	the	government	will	always	have	before	 it	 two	different	ways	of	
contracting	 [software].	 One	 by	 which	 the	 government	 and	 its	 citizens	
preserve	more	rights—rights	inherent	to	Democracy—and	another	by	which	







to	 the	 time	when	Brazil	 restricted	 the	 importations	 of	 information	 technology	




























policymaking	 why	 governments	 should	 not	 only	 prefer	 using	 and	 fostering	 the	
development	of	fLOSS	programs,	but	undertake	this	as	a	duty.
*
5. A DeMOCrATIC FrAMeWOrk FOr evALuATIng AnD ADOPTIng FLOSS
5.1. The Democratic Principle, Technology, and Social Justice
as JJ gomes canotIlho,	 chair	 of	 constitutional	 Law	 at	 the	 University	 of	
coimbra,	explains	 in	his	 treaty	on	constitutional	 law	and	constitutional	 theory,	
Lincoln’s	 formulation	of	 a	 “government	of	 the	people,	 by	 the	people,	 for	 the	




sense,	 the	 democratic	 principle	 would	 be	 inherent	 to	 an	 open101	 and	 active	
society,	a	society	that	grants	its	members	the	possibility	of	a	holistic	development	









certain	 rules	 and	 procedures.102	 in	 the	 words	 of	 canotilho,	 the	 democratic	
principle	 establishes	 itself,	 as	 a	 “form	 of	 life,	 form	 of	 rationalization	 of	 the	





100.	 JJ	Gomes	Canotilho,	Direito Constitucional e Teoria da Constituição	(Almedina,	2003)	at	p.	287	(emphasis	
added)	(author’s	translation).
101.	 Though	one	substantially	different	from	that	advocated	by	Karl	Popper.	See	Karl	Popper,	The Open Society 
and Its Enemies,	2d	ed.,	vol.	1	(Princeton	University	Press,	1971).
102.	 Canotilho,	Direito Constitucional e Teoria da Constituição,	supra	note	100	at	p.	288–289.
103.	 Canotilho,	Direito Constitucional e Teoria da Constituição,	supra	note	100	at	p.	288.	
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rule of law lies	in	showing	the	strict	relation	that	exists	between	its	ideological	





	 in	 sum,	 it	 is	 possible	 to	 say,	 first,	 that	 the	 democratic	 principle	 has	
ideological	 and	 normative	 content	 and	 can	 hence	 be	 addressed by	 different	
theories.	Some	prefer	 to	 identify	 this	 ideology	as	a	minimalist	one,	where	 the	
role	of	 the	 state	 is	merely	 to	preserve	negative	 rights	by	offering	 security	 for	
the	development	of	social	relations,	and	the	role	of	the	citizen	is	merely	to	vote.	
Others,	such	as	canotilho	and	Pérez-Luño,	identify	the	ideology	with	promoting	
social justice106	 and	 then	 contrast	 this	 theory	 of	 the	democratic	 principle to	 a	
mere	 negative	 or	 structural	 concept	 of	 democracy	 (that	 of	 the	 suffrage).	 The	
democratic	principle	 is	also	procedural,	but	 it	 is	much	more	than	this.	Second,	
by	understanding	the	democratic	principle	 in	a	positive	 fashion	as	 the	 leading	
impulse	of	a	 society,	one	needs	 to	understand	as	well	 that	 its	 values	must	be	
sensed	 in	 all	 dimensions	 of	 societal	 life,	 including	 the	most	 intense	 power	 in	
contemporary	society:	the	market.
	 it	 can	 thus	be	concluded	 that	markets	are	not	a	 strange	concept	 to	 the	
democratic	principle	and	to	its	ideals	of	social	justice.	as	Bruce	ackerman	points	out:
it	is	easy	to	view	“liberty”	and	“equality”	as	if	they	were	inexorably	at	war	with	













of	the	good.”	John	Rawls,	A Theory of Justice,	rev.	ed.		(Oxford	University	Press,	1999)	at	pp.	80–81.	For	an	
interesting	account	of	neutrality	in	Rawls	and	other	authors,	see	George	Sher,	Beyond Neutrality: Perfectionism 










107.	 Bruce	Ackerman	and	Anne	Alstott,	“Why	Stakeholding?”	(2004)	32:1	Politics & Society	41–60	at	p.	41.

















actually	 dates	 to	 the	 nineteenth	 century,	 when	 different	 critics	 of	 the	 market	









	 for	Macpherson,	 however,	 technology	 would	 present	 new	 possibilities	
for	demoting	that	mercantilist	concept	of	an	individual	as	an	infinite	desirer	and	
appropriator,	 or	 at	 least	 its	 justification.	 Such	 an	 idea	was	 initially	 conceived	 as	
necessary	 for	providing	 incentives	 to	engage	 in	 the	productive	process,	 turning	
people	 into	 labourers	 and	 consumers	 in	 the	 service	 of	 industrial	 activity.	 now,	









108.	 Crawford	B	Macpherson,	“Democratic	Theory:	Ontology	and	Technology,”	in	CB	Macpherson, Democratic 









[T]wentieth	 (and	 twenty-first)	 century	 technology	 will	 make	 possible	 the	
realization	 of	 the	 more	 democratic	 concept	 of	 man’s	 essence;	 but	 that	




liberal-democratic	 ends.	 it	 is	 in	 this	 sense	 that	 i	 regard	 the	 race	 between	
ontological	and	technological	change	in	our	society	as	fateful.”116
	 in	 the	 same	 spirit,	 Tambini,	 Tsagarousianou	 and	 Bryan	 explain	 in	
























of	 an	 ethics	 of	 solidarity,	 or	 taking	 part	 in	 the	 process	 of	 economic	 and	 social	
development	of	the	country	or	even	the	global	networked	society.
	 Some,	as	discussed	above,	seek	to	paint	(and,	here,	welcome)	the	quest	
for	 fLOSS	 as	 a	 communist	 venture,	 calling	 for	 the	 “[a]bolition	 of	 all	 forms	 of	
private	property	in	ideas.”119	Others	assume	that	free	software	is	just	an	expression	
of	the	bigger	framework	of	a	different	mode	of	production,	called	“commons-












that	 this	 article	 seeks	 to	answer.	 in	effect,	 i	do	not	 see	 the	“copyleft	 regime”	
as	intrinsically	rightist	or	leftist.	i	prefer	to	characterize	it,	following	O’Sullivan’s	
creative	 construction,121	 as	 ambidextrous.	 indeed,	 the	 fLOSS	movement	 is	 an	











in	 exceptional	 circumstances	 when	 higher	 harms	 to	 the	 public	 interest	 could	
stem	from	immediate	adoption,	or	cogent	public	policies	could	 justify	secrecy.	
as	expressed	 in	 the	Brazilian	guide	 for	migration,122	 as	between	 two	different	







	 Democratic	 principles	 are	 in	 general	 normative	 and	programmatic,	 as	
extensively	expressed	in	many	post-war	constitutions.	nonetheless,	democracy	
is	not	a	mere	emotional	experience.	even	 though	 it	may	also	have	a	sensitive	
dimension,	 democracy	 is	 much	 more.	 it	 is	 an	 objective	 goal	 to	 be	 pursued	
unremittingly.	 it	 is	 per se	 a	 program	 of	 government,	 a	 duty	 of	 care.	 The	






political	 rights,	 on	one	hand,	 and	economic,	 social	 and	 cultural	 rights,	 on	 the	
other	 hand,	 to	 say	 that	 the	 latter	 category	 implies	only	 a	moral	 of	 aspiration,	
the	 obligation	 of	 a	 state	 “to	 take	 steps	 […]	 to	 the	maximum	 of	 its	 available	
resources,	with	 a	 view	 to	 achieving	progressively	 the	 full	 realization”	of	 those	












evenly	 distributed	 between	 and	 within	 societies,	 and	 to	 bridge	 the	 digital	














by	 governments,	 favoured	 an	 objective	 approach	 to	 fLOSS.	 in	 its	 economic	
analysis	of	governmental	intervention	on	the	software	market,	the	study	began	
by	invoking	postulates	of	modern	economics	and	authors,	such	as	adam	Smith,	
to	 defend the	 propositions that	 “market	 forces	 generally	 do	 a	 rather	 good	
job	by	 themselves	at	maximizing	 social	welfare”127	 and	 that	 the	 fact	 that	“the	
124.	 International Covenant on Economic, Social and Cultural Rights	(16	December	1966),	<http://www.unhchr.
ch/html/menu3/b/a_cescr.htm>,	993	United Nations Treaty Series	3	(entered	into	force	3	January	1976)	at	
art.	2.1.	Nonetheless,	there	is	a	great	discussion	concerning	the	justiciability	of	those	rights	(see,	for	






















Union,	WSIS,	Basic Information: About WSIS (17	January	2006),	<http://www.itu.int/wsis/basic/about.html>.
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market-generated	allocation	of	 resources	 is	 imperfect	does	not	mean	 that	 the	







legislators	 get	 involved,	 however,	 these	 decisions	 have	 moved	 from	 the	
strictly	technical/economic	arena	to	the	political.	Much	the	same	is	true	when	









5.2. FLOSS and Cultural Democracy









	 if	computer	code	 is	 speech,	 it	 is	clearly	something	 that	 influences	 the	
definition	 of	 human	 identity,	 that	which	Manuel	 castells	 defined	 as	 “people’s	










Between	the	First	Amendment	and	Copyright,”	(2000)	1	Columbia Science and Technology Law Review 3	
<http://www.stlr.org/html/volume1/encryption.pdf>.











is	 an	early	 science.	 its	 institutes	are	not	dominated	by	all	people.	at	 least	 for	
the	numerous	groups	that	up	to	now	have	been	joining	 in	the	communities	of	





	 human	 identities	 are	 generally	 framed	 in	 a	 relationship	 of	 power.	 in	
castells’s	words:
the	social	construction	of	identity	always	takes	place	in	a	context	marked	by	




in	 this	process,	castells	 argues,	 language	holds	a	 fundamental	position,	 as	 an	
“attribute	of	 self-recognition,	and	of	 the	establishment	of	an	 invisible	national	
boundary	 less	 arbitrary	 than	 territoriality,	 and	 less	 exclusive	 than	 ethnicity.”136	
it	is	not	without	reason	that	many	constitutions,	to	some	extent,	devote	central	
articles	to	the	establishment	and	regulation	of	the	official	language	of	a	country.	













133.	 See	especially,	Lawrence	Lessig,	Code and Other Laws of Cyberspace	(Basic	Books,	1999).	
134.	 For	a	formidable	account	on	how	the	identity	of	the	Roman	and	the	Greek	peoples	were	influenced	by	their	
laws	and	institutions,	see	Numa	Denis	Fustel	de	Coulanges,	The Ancient City: A Study on the Religion, Laws 
and Institutions of Greece and Rome	(John	Hopkins	University	Press,	1980).
135.	 Castells,	The Power of Identity,	supra note	132	at	p. 7.
136.	 Castells,	The Power of Identity,	supra note	132	at	p. 55	(emphasis	in	original	omitted).
137.	 Walter	Ong,	Orality and Literacy: The Technologizing of the Word	(Methuen,	1982)	at	p.	92-93.
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are	increasingly	turning	into	“nodes	of	a	broader	network	of	power.”138	in	such	
a	 network,	 they	 are	 just	 part	 of	 a	 larger	 system	 in	which	 individual	 identity	 is	
constructed	by	the	“enacting	authority	and	influence from	multiple	sources.”139




their	 social	 relations	and	 in	 their	own	 reflection	of	 themselves.	Such	potential,	
even	if	one	focuses	simply	on	the	information	that	is	immediately	embedded	in	
the	source	code	of	computer	programs,	may	already	bring	an	extremely	powerful	
claim	 in	 support	of	 licensing	 in	a	 regime	of	 freedom.	even	 if	 the	 semiological	
content	of	computer	programs	may	seem	only	to	affect	programmers,	the	fact	
is	 that	 it	 is	 likely	 that	computer	 literacy	 in	 the	 information	age	may	expand	to	
capture	a	much	larger	number	of	people	than	we	can	presently	imagine.	further,	






that	 logically	 all	 the	 machines	 “are	 loaded	 with	Microsoft	windows,	 in	 other	
words	proprietary	software.	Like	all	proprietary	software,	it	remains	and	puts	the	
user	under	 the	control	of	 the	proprietor	of	 that	software.”140	Thus,	alluding	to	
gates’s	speech	about	piracy	in	china,141	greve	put	it	straightforwardly:	
what	 is	true	for	china	 is	also	true	for	africa.	So	 in	his	own	words,	what	Mr	
gates	is	doing	is	addicting	the	african	population	and	struggling	economy	to	












groups,”143	 computer	programs	are	a	 very	 relevant	part	 in	 the	construction	of	
democratic	discourse;	 they	are	 an	 important	 constituent	of	 the	public	 sphere.	
138.	 Castells,	The Power of Identity, supra	note	132	at	p.	357.
139.	 Castells,	The Power of Identity, supra	note	132	at	p.	357.
140.	 George	Greve,	“When	Doing	Good	Does	Bad,” in	Free Software Foundation Europe,	(22	December	2005),	
<http://www.fsfe.org/en/fellows/greve/freedom_bits/when_doing_good_does_bad>.
141.	 See	IDG.net,	“Microsoft	in	China,”	supra	note	95.
142.	 Greve,	“When	Doing	Good	Does	Bad,” supra note	140	(strikeout	in	original).









	 in	Digital Speech and Democratic Culture,	 Jack	 Balkin	 discusses	 the	
new	features	brought	to	the	nature	of	freedom	of	speech	by	digital	technologies	




william	fisher,	 in	Promises to Keep,	and	John	fiske,	 in	Television Culture,	who	
speak	of	a	semiotic democracy.145
	 freedom	 of	 speech,	 Balkin	 argues,	 is	 an	 important	 ingredient	 in	 the	
constitution	of	human	personality	 in	the	information	age.	it	 is	a	process	that	is	
both	 interactive	 and	 appropriative,	 benefitting	 from	 the	 properties	 of	 routing	
around	(reaching	audiences	directly)	and	glomming	on	(appropriating	things	from	
the	mass	media	as	raw	material	for	new	creations),	and	which	thus	helps	people	




cultural	 life,	 information	 is	 also	 an	 important	 source	 of	wealth	 for	 businesses,	
which	 seek	 to	 “[shut]	 down	or	 [circumscribe]	 the	 exercise	of	 [...]	 freedom	and	





speech	 process	 and	 less	 on	 individual	 autonomy	 to	 take	 part	 on	 the	 cultural	
discourse.	a	democratic	culture,	Balkin	argues,	is	much	more	than	representative	
democracy.	it	is	linked	to	the	protection	of	digital	speech	as	“a	social	activity,	a	
matter	 of	 interactivity,	 of	 give	 and	 take,”148	which	 “creates	 new	 communities,	
cultures	 and	 subcultures.”149	 Thus,	 if	 free	 speech	 has	 to	 do	 with	 democracy,	






Information	Society,”	(2004)	79:1	New York University Law Review	1–58.













values.	 That	 is	 to	 say,	 freedom	of	 expression	 should	be	protected	not	only	 in	


























of	 today.	 in	 response,	 as	 an	obvious	 signal	 that	 something	 is	 not	going	 right,	
peer-to-peer	file	sharing	networks	and	other	collaborative	movements	seem	to	
develop	as	an	 identity	of	 resistance	against	 those	dominant	 forces	which	have	
been	 forcefully	 legitimized	 by	 the	 rule	 of	 law.	 anti-piracy	 campaigns	 carried	
out	 by	 advocates	 for	 the	 dominant	 intellectual	 property	 system,	 catechetical	







154.	 See	Andres	Guadamuz,	“The	‘New	Sharing	Ethic’	in	Cyberspace,”	(2002)	5:1	Journal of World Intellectual 
Property	129–139	at	p.	129.
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of	 time	and	space	was	suddenly	 thrown	 into	a	whirlwind	of	hyper-connections	




in	L’Uomo Artificiale: Ettica e Diritto Nell’Era Planetaria,	vittorio	frosini,	wrote	
about	people	of	the	technological	age.	he	said:
The	man	 of	 the	 technological	 age	 is	 [...]	 different	 from	 the	men	 of	 all	 the	
generations	that	have	preceded	him	in	his	history,	and	not	only	because	he	is	
able	to	complete	enterprises	that	in	the	past	had	been	dreamed	of	but	were	
never	 believed	 to	 be	 possible	 (like	 the	 ubiquity,	 multiple	 long	 distance	








155.	 See	Dan	Burk,	“Cyberlaw	and	the	Norms	of	Science,” Boston College Intellectual Property and Technology 
Forum	(4–5	June	1999),	<http://www.bc.edu/bc_org/avp/law/st_org/iptf/commentary/content/burk.html>.
156.	 Ong,	Orality and Literacy,	supra	note	137.
157.	 Vittorio	Frosini, L’Uomo Artificiale: ettica e diritto nell’era planetaria (Spirali,	1986)	at	p.	8	(author’s	
translation)	(emphasis	added).
114  university of ottawa	law & technology journal www.uoltj.ca
values	 of	 their	 inner	 sphere,	 they	 feel	 an	 undeniable	 desire	 to	 expand	 their	
personality	towards	others,	towards	the	wider	spheres	of	collectivity.	for	instance,	
from	 the	 original	 conception	 of	 an	 absolute	 right	 to	 privacy	 as	 developed	by	
Samuel	warren	and	Louis	Brandeis	in	1891,158	humanity	came	to	an	age	where	








a	 new	 direction:	 it	 is	 no	 longer	 a	 purely	 negative	 attitude,	 whereby	 an	
individual	tries	to	keep	other	people	from	interfering	in	his	private	life,	refuses	
to	allow	information	about	himself	to	be	circulated	and	renounces	society	(the	
old	 concept	of	 “to	be	 let	 alone”).	On	 the	 contrary,	 this	new	approach	 is	 a	
positive	one,	whereby	an	individual	affirms	his	freedom	and	dignity,	places	a	






	 as	 this	 new	 individual	 expands	 towards	 and	 through	 others,	 a	 very	
different	 society	 in	 its	own	 image	 is	 also	 formed.	 in	 “The	hacker	ethic	 as	 the	
culture	of	the	information	age,”163	Pekka	himanen	argues	that	if	we	can	speak	
of	 the	 relationship	between	 the	 “Protestant	 ethic”	 and	 the	 capitalist	 ethic,	 as	
Max	weber	 did	 in	The Protestant Ethic and the Spirit of Capitalism,164	 in	 the	
158.	 See	Samuel	D	Warren	and	Louis	D	Brandeis,	“The	Right	to	Privacy,” (1890)	4:5	Harvard Law Review	193–220,	
available	at	Louis D Brandeis School of Law Library,	<http://library.louisville.edu/law/brandeis/privacy.html>.
159.	 Antonio-Enrique	Pérez-Luño,	Manual de Informatica y Derecho (Ariel,	1996)	at	p.	43	(author’s	translation).
160.	 Vittorio	Frosini,	Law and Liberty in the Computer Age: The Harvard Papers	(Tano,	1995)	at	pp.	32,	34.
161.	 Frosini,	Law and Liberty in the Computer Age,	supra	note	160	at	p.	35.
162.	 Wolfgang	Hoffmann-Riem	[Justice	of	the	German	Supreme	Court],	“Liberdade	como	Autonomia	Recíproca	
de	Acesso	à	Informação,” transcribed	by Tércio	Sampaio	Ferraz	Jr,	in	Marco	Aurélio	Greco	and	Ives	Gandra	
da	Silva	Martins,	eds.,	Direito e Internet: relações jurídicas na sociedade informatizada (Revista	do	Tribunais,	
2001)	at	p.	242	(author’s	translation).
	 The	 right	 to	 informational	 self-determination	 is	 thus	 not	 a	 private	 right	 of	 defence	 of	 an	
individual	who	cast	himself	aside	of	society,	but	seeks	to	make	participation	in	communication	
processes	possible	to	anyone.	The	others	[human	beings]	constitute	the	social	environment	in	
whose	 limits	 the	 personality	 of	 each	 one	 expands:	 autonomy,	 and	 not	 the	 anomy,	 of	 the	




mean	 being	 free	 from the	 others,	 but	 being	 free	 by means of	 the	 others.	 In	 modern	
communication	relations	the	idea	of	the	extension	of	freedom in reciprocity presents	itself	in	an	
expressive	fashion.
163.	 Pekka	Himanen,	“The	Hacker	Ethic	as	the	Culture	of	the	Information	Age,” in	Manuel	Castells,	ed., The 
Network Society: a Cross-Cultural Perspective	(Elgar,	2004)	420–431.













	 hence,	 from	 whatever	 perspective	 one	 examines	 contemporary	
society—be	it	the	inner	image	of	an	individual	or	the	culture	of	the	information	
age—those	properties	to	which	Burk	referred	engendered	the	development	of	





positivism	nor	 scientific	positivism	 can	be	desired	goals	 if	we	want	 to	protect	
individual	and	collective	values.	Legal	positivism	is	the	highest	ambition	of	those	


























survey	for	2003,”	Stanford Institute for Economic Policy Research	(September	2003),	
	 <http://www.stanford.edu/group/floss-us>	at	p.	18.
169.	 Karim	R	Lakhani	and	Robert	G	Wolf,	“Why	Hackers	do	What	They	Do:	Understanding	the	Motivation	Effort	in	
Free/Open	Source	Software	Projects”	in	Joseph	Feller	et al.,	eds.,	Perspectives on Free and Open Source 
Software (MIT	Press,	2005)	3–21,	<http://ssrn.com/abstract=443040>	at	pp.	18–19.	
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system	or	the	ethic	of	sharing	and	solidarity	which	seems	to	inspire	the	fLOSS	




is	 not	 an	unprecedented	event	 in	 history.	an	 interesting	example	 is	 raised	by	
robert	Merges.	 in	“from	Medieval	guilds	 to	Open	Source	Software,” Merges	
shows	 how	 states	 in	 a	 given	moment	 ratified	 the	 statutes	 of	medieval	 guilds,	
recognizing	 “norms	 [which]	 in	 the	 first	 instance	 [had	 been]	 generated	 by	 the	
members	 in	 response	 to	 the	needs	and	demands	of	specific	 technologies	and	
industries.”170	 analogizing	 guilds	 and	 the	 open	 source	 movement,	 Merges	
explains	that	both	depended	upon	norms	that	were	shared	within	communities	















our	 illogical	 hope.	 [...]	 The	 power	 of	 authentic	 emotion,	 as	 much	 as	 and	







can	 influence	 both	 incentives	 in	 the	 emotion	 state	 and	 incentives	 to	 cultivate	
desirable	emotional	dispositions.”175	he	further	argues	that	“[f]ear,	disgust,	and	





173.	 Rachel	F	Moran,	“Law	and	Emotion,	Love	and	Hate,”	(2000)	11:2	Journal of Contemporary Legal Issues	747–
784	at	p.	784.	See	also	Susan	A	Bandes,	ed.,	The Passions of Law	(New	York	University	Press,	1999);	Zenon	
Bankowski,	Living Lawfully: Love in Law and Law in Love	(Kluwer,	2001).
174.	 Eric	A	Posner,	“Law	and	the	Emotions,”	(2001)	89:6	Georgetown Law Journal	1977–2012,	<http://ssrn.com/
abstract=241389>	at	pp.	1977–1978.
175.	 Posner,	“Law	and	the	Emotions,” supra note 174	at	p.	1978.
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legal	system	exploits	them	differently.”176	The	 law	does	engage	with	emotions	
on	 matters	 ranging	 from	 restrictions	 on	 cigar	 advertising	 to	 the	 celebration	





























law	with	 respect	 to	 the	 inherent	emotionalism of	fLOSS	communities.	 Strongly	
subject	to	inflamed	disagreements,	communities	of	fLOSS	developers	are	always	
on	 the	 verge	 of	 forking.	 forking,	 as	 defined	 in	 the	wikipedia,	 happens	 “when	
developers	 take	 a	 copy	 of	 source	 code	 from	 one	 software	 package	 and	 start	
independent	development	on	 it,	 creating	 a	distinct	piece	of	 software.”178	 even	
though	it	is	a	common	occurrence,	forking	is	considered	to	be	a	negative	event,	
since	it	results	in	lost	time,	energy	and,	in	some	cases,	money.	hence,	also	in	this	






177.	 See	Andrés	Guadamuz	González,	“Legal	Challenges	to	Open	Source	Licenses,”	(2005)	2:2	SCRIPT-ed Journal 
of Law & Technology	257–264,	<http://www.law.ed.ac.uk/ahrc/script%2Ded/vol2-2/challenges.doc>.
178.	 “Fork	(software	development),”	in	Wikipedia	(17	January	2007),	<	http://en.wikipedia.org/w/index.
php?title=Fork_(software_development)&oldid=101299505>.	
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Problems	related	to	the	first	question could	be	addressed	by	means	of	a	
clear	mandatory	framework	with	respect	to	fLOSS	use	by	governments,	with	legal	
safe-harbours	 that	protect	 users	 from	badly	 intentioned	 campaigns	of	 software	
monopolies,	and	campaigns	that	 inform	“uninformed	users	about	the	existence	













can	be	understood	as	 a	decisive	political	 instrument	within	 the	boundaries	of	
traditional	conceptions	of	citizenship	itself.
	 Open	source	code	renders	possible	an	amplified	participation	of	citizens	








governments	 have.	 however,	 this	 would	 exceed	 the	 scope	 of	 this	 analysis.180	
with	 respect	 to	 the	code	 that	 runs	 in	 the	computers	of	our	governments,	 the	
argument	here	is	that	its	development	and	licensing	should	be	agreed	to	in	ways	
that	provide	citizens	with	wider	possibilities	of	control	and	thus	of	participation	
in	 the	 formal	 structure	 of	 the	 political	 process.	 Under	 the	 open	 government	
principle,	transparency	must	be	the	rule,	and	opacity	the	exception.	Be	it	with	
respect	to	the	code	that	runs	in	polling	machines	or	in	electronic	procurement	
systems,	 or	with	 respect	 to	 dozens	 of	 other	 critical	 or	 ordinary	 governmental	
software	applications,	citizens	have	the	right	to	know	which	instructions	comprise	
the	ghost	in	the	machine.











regulation	 in	 the	hidden	 spaces	of	 code.	 it	 functions	as	a	kind	of	freedom	of	
information	act	for	network	regulation.	as	with	ordinary	law,	open	code	requires	
that	 lawmaking	be	public,	and	thus	that	 lawmaking	be	transparent.	 [...]	 [O]pen	




i’ve	 argued	 for	 transparent	 code	 because	 of	 the	 constitutional values it 
embeds.	 i	have	not	argued	against	code	as	regulator	or	against	regulation.	









thrust	 of	 these	 arguments,	 […]	 is	 that	 free	 software	 makes	 it	 possible	 for	
constituents	 to	monitor	 the	behavior	of	machines	 used	 in	governments,	 to	
make	sure	that	they	are	designed	to	do	what	they	are	publicly	reported	to	do.	
The	most	significant	manifestation	of	this	sentiment	in	the	United	States	is	the	
hitherto	 unsuccessful,	 but	 fairly	 persistent	 effort	 to	 require	 states	 to	 utilize	
voting	machines	 that	 use	 free	 software,	 or	 at	 a	minimum,	 to	 use	 software	
whose	source	code	is	open	for	public	inspection.185
	 The	open	government	principle,	 inherent	 to	 the	democratic	principle,	
very	clearly	identifies	that	whenever	governments	have	the	possibility	to	contract 
in	 a	 way	 that	 preserves	 the	 openness	 of	 computer	 source	 code,	 there	 is	 no	
justification	 for	 not	 doing	 so.	 Still,	 it	 makes	 one	 question	 how	 governments	
should	proceed	when	there	 is	no	available	software	 licensed	within	the	fLOSS	
model:	 should	 governments	 contract	 proprietary	 software	 or	 should	 they	
develop	 their	own	solution?	The	creation	of	an	 international	pool	of	 software,	
building	upon	the	database	jointly	maintained	today	by	UneScO	and	the	free	




181.	 Lessig,	Code and Other Laws of Cyberspace, supra	note	133	at	p.	7.
182.	 Lessig,	Code and Other Laws of Cyberspace, supra	note	133	at	p.	108.
183.	 Lessig,	Code and Other Laws of Cyberspace, supra	note	133	at	p.	224.
184.	 Lessig,	Code and Other Laws of Cyberspace, supra	note	133	at	p.	225	(emphasis	added).
185.	 Benkler,	The Wealth of Networks: How Social Production Transforms Markets and Freedom (Yale	University	
Press,	2006),	<http://www.benkler.org/Benkler_Wealth_Of_Networks.pdf>	at	p.	322	(emphasis	added).
120  university of ottawa	law & technology journal www.uoltj.ca




would	 be	 put	 toward	 the	 costs	 of	 expensive	 software	 licenses,	 governments	
will	be	able	to	spend	the	same	amount	more	wisely	on	social	projects	targeted	
towards	the	inclusion	of	their	citizens	in	the	information	age,	thereby	promoting	
the	 development	 of	 their	 economies	 in	 a	 continuous	 and	 cyclical	 process	 of	
autonomy.	This	was	precisely	what	happened	with	 the	poor	Spanish	 region	of	
extremadura,	as	noted	above.
	 On	 a	 wider	 scale,	 however,	 the	 adoption	 of	 fLOSS	 should	 also	 be	
envisaged	 as	 a	 means	 of	 “democratizing	 innovation,”	 as	 argued	 by	 eric	 von	
hippel.	as	he	explains,	“it	 is	 important	 to	ask	about	 the	social	welfare	effects	
of	 innovation	by	 users”	 [...]	 because	 “social	welfare	 is	 likely	 to	be	 higher	 in	 a	
world	in	which	both	users	and	manufacturers	innovate.”186	The	fLOSS	movement	
would	promote	these	effects	because	its	“communities	do	not	allow	contributing	




use	environments,	 they	 learn	more	about	 the	 real	nature	of	 their	needs.	They	
then	often	 freely	 reveal	 information	 about	 their	 innovations.	Other	 users	 then	
may	adopt	the	innovations,	comment	on	them,	modify	and	improve	them,	and	
freely	reveal	what	they	have	done	in	turn.”188	in	a	system	like	this,	the	economic	
outcomes	are	 likely	 to	be	higher	 than	 in	a	 restrictive	 system;	but	even	 if	 they	
are	 not,	 they	 are	 likely	 to	 be	 shared	 by	 a	 greater	 number	 of	 innovators.	 The	
commons-based	 peer-production	model,	 thus,	 allows	more	 people	 to	 benefit	
from	the	outcomes	of	societal	development.	
	 in	 “The	 Many	 aspects	 of	 Open	 Source	 Software,”	 the	 european	
commission’s	 interoperable	 Delivery	 of	 european	 egovernment	 Services	
to	 Public	 administrations,	 Businesses	 and	 citizens	 (iDaBc)	 discusses	 the	
importance	of	stimulating	a	digital	heritage,	given	that	every	society	is	standing	
on	the	shoulders	of	previous	generations.	The	iDaBc	examines	how	the	fLOSS	
movement	would	 contribute	 to	 this	 process	 by	 constituting	 a	 natural	 pool	 of	
knowledge	and	expertise,	where	“new	generations	of	people	 can	 freely	build	
upon	that	knowledge	to	create	new	and	innovative	solutions	for	new	problems.”189	





























In tunIs, the world decIded to embrace	a	neutral	approach	with	 respect	 to	
fLOSS	adoption	by	governments.	after	pressure	from	the	US	delegation,193	the	
Tunis	commitment	limited	itself	to	registering	the	conviction	that:
governments,	 the	 private	 sector,	 civil	 society,	 the	 scientific	 and	 academic	
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	 This	imperative	would	hold	even	for	those	countries	that	resist	a	broad	
interpretation	of	the	democratic	principle and	seek	to	limit	the	idea	of	democracy	
to	 its	 formal	 expression.	 as	 argued	 above,	 even	 the	 political	 and	 structural	
dimension	of	the	democratic	principle	would	justify	the	adoption	of	fLOSS	as	a	
means	of	promoting	citizen	participation	in	government	decisions.	nonetheless,	
as	Maria	eduarda	gonçalves	observes	in	Direito da Informação	[Information Law]		
there	 is	 no	 contemporary	democracy	 that	 limits	 itself	 to	 recognizing	 a	merely	
formal	expression	of	the	democratic	principle.	in	her	words:
no	 system	 will	 refrain	 [...]	 to	 establish	 the	 commitments	 considered	 as	
adequate	between	the	exercise	of	individual	freedoms	and	rights,	and	their	
regulation	and	control	 in	 the	name	of	 the	general	 interest.	even	the	 liberal	
legal-economic	 systems,	 favourable	 to	 the	 free	 labour	 of	 the	 laws	 of	 the	
market,	admit	that	the	State	must	intervene	in	the	creation	of	the	conditions	
[...]	that	render	possible,	namely,	a general and equitable access to the means 
of communication and to the necessary sources of information for the 
accomplishment of the rights of the person.196
it	 seems,	 thus,	 that	 the	 rule	 framed	 in	 the	 Tunis	 commitment	 would	 not	
resist	a	more	 in-depth	assessment	of	 its	validity	with	 respect	 to	any	system	of	
constitutional	rights	in	western	democracies.
	 This	paper	had	as	its	central	purpose	the	development	of	a	normative	
framework	 for	 investigating	 whether	 under	 the	 democratic	 principle a	
governmental	 duty	 to	 embrace	 the	 principles	 present	 in	 the	 free/Libre/Open	
Source	Software	movement	exists.	The	point	of	departure	was	an	explanation	






	 The	 conclusion	 was	 that	 many	 countries,	 even	 those	 that	 have	 not	
mandated	 the	 adoption	 of	 fLOSS	 (meaning	most	 of	 them),	 were	 following	 a	
movement	to	implement	fLOSS	that	rarely	relied	upon	purely	objective	factors.	
That	 is	 to	 say,	normative	and	 ideological	 factors	were	 identified	as	playing	an	
important	role	in	the	process	and,	it	was	argued	with	particular	reference	to	Brazil,	
those	are	associated	with	democratic	ideology.	The	article	then	explained	how	
the	democratic	principle	 has	 evolved	 from	a	 formal	 and	 structural	 conception	
towards	 a	 substantive dimension,	which	 inclusively	 is	 not	 sensed	purely	 in	 the	
relations	 between	 individuals	 and	 the	 state,	 but	 in	 all	 the	 realms	 of	 societal	
life.	That	 is	to	say,	 i	showed	how	the	democratic	principle	has	been	subject	to	
a	 reconciliation	 between	 the	 old	 values	 of	 classic	 liberal	 democracy	 and	 the	
renewed	values	of	social	justice.
	 The	 discussion	 then	 turned	 to	 establishing	 a	 justification	 for	 the	
adoption	 of	 fLOSS	 with	 respect	 to	 different	 dimensions	 of	 the	 democratic	









to	 the	 shared	 values	 of	 a	 given	 society.	 Third,	 i	 examined	 the	 intertwining	
between	fLOSS	and	the	traditional	concept	of	a	political	democracy,	arguing	
that	 a	 contemporary	 understanding	 of	 the	 open	 government	 principle	must	
include	the	disclosure	of	the	code	of	the	computer	programs	run	by	the	state.	
finally,	 i	argued	that	the	adoption	of	a	fLOSS	policy	by	the	state	is	essential	
for	 democratizing	 the	 possibilities	 of	 innovation	 and	 that	 those	 effects	must	
also	be	extended	towards	the	international	stage	to	maximize	the	potential	for	
emerging	economies’	technological	development.
	 i	 conclude	 by	 emphasizing	 again	 that	 there	 is	 a	 moral	 duty	 of	 any	
democratic	 state	 to	 adopt	 a	 contractual	model	which	 preserves	more	 rights	
to	 the	government	 and	 to	 its	 citizens.	 That	 is	 to	 say,	 it	 is	 not	 acceptable	 to	
think	that	states	can	merely	adhere	to	restrictive	end	User	License	agreements	
as	predetermined	by	monopolist	companies	without	pondering	more	carefully	
about	 the	 content	 and	 the	 clauses	 inserted	 into	 those	 instruments.	Between	
two	different	models	of	contracting	software,	a	state	must	adopt	the	one	that	




fuller,	 i	 am	not	defending	any	particular	 license	as	 invulnerable	and	perfect.	
The	evolution	of	the	system	must	and	will	certainly	be	carried	out	by	its	agents.	
what	is	only	known	for	sure	is	that	we	should	embrace	its	democratic	promise.
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